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MEDIATION CONFIDENTIALITY AGREEMENT
WHEREAS, _____________________ and _____________________ are involved in a mediation concerning certain agreements between the Parties;

WHEREAS, the Parties will be providing to each other certain materials as part of the mediation proceeding which the Parties desire to keep confidential because such information is proprietary, privileged and/or otherwise not appropriate to release;

WHEREAS, the Parties desire and agree to enter into this Confidentiality Agreement with respect to such material as follows:  

1.  The Parties may designate any material (which shall include the information contained therein) they provide to the other Party in this mediation as confidential by marking on the first page of the document the word "Confidential."  Unless ordered otherwise by a court, any material so designated as Confidential, shall be used only in the course of this mediation and may only be released for purposes of this mediation to employees, officers and/or directors of the Party to which the material was provided, and to any outside counsel representing the Party in this mediation.  No material otherwise subject to attorney-client , work product or other privilege shall lose its privilege by being provided pursuant to this mediation.

2.  The Parties further agree that the mediation proceeding and any results thereof, including any settlement, shall be private and remain confidential and shall only be communicated to employees, officers and/or directors of the Parties and the outside counsel representing the Parties in the mediation.

3.  The mediation process is to be considered settlement negotiation for the purpose of all state and federal rules protecting disclosures made during such conferences from later discovery or use in evidence.  This applies to anything said, done or occurring in the course of the mediation, including any private caucus or discussions between the mediator and any Party or counsel before or after the joint mediation session.

4.  The Parties agree that the mediator shall not be compelled to divulge confidential materials or testify about the mediation in any adversary proceeding or judicial forum.

5.  All conduct, statements, promises, offers, views, and opinions, oral or written, made during the mediation by any Party or a Party’s agent, employee, or attorney are confidential and, where appropriate, are to be considered work product and privileged.  Such conduct, statements, promises, offers, views, and opinions shall not be subject to discovery or admissible for any purpose, including impeachment, in any litigation or other proceeding involving the Parties.  Provided, however, that evidence otherwise subject to discovery or admissible is not excluded from discovery or admission into evidence simply as a result of it having been used in connection with this settlement process.

6.  Nothing in this agreement should be construed to limit the admissibility of evidence if all persons who conducted or otherwise participated in the mediation consent to its disclosure.

IN WITNESS WHEREOF, the Parties hereto by their respective duly authorized representatives have executed this Confidentiality Agreement as of the dates provided hereunder.

Company Name:  _________________________________

By:_________________________________
Dated:_________________________

Company Name:  _________________________________

By:_________________________________
Dated:_________________________

I have been selected as the mediator in proceeding initiated by the Parties to this agreement.  I acknowledge their above agreement for confidentiality and agree to be bound by each of its provisions.

    _________________________________     Dated: _________________________

    (Signature of Mediator)





